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(i) If the physician determines, in his
or her reasonable medical judgment,
that a medical condition has, or with a
high degree of probability, could have,
precluded the employee from providing
an adequate amount of breath, the em-
ployee’s failure to provide an adequate
amount of breath shall not be deemed a
refusal to take a test. The physician
shall provide to the employer a written
statement of the basis for his or her
conclusion.

(ii) If the licensed physician, in his or
her reasonable medical judgment, is
unable to make the determination set
forth in paragraph (d)(2)(i) of this sec-
tion the employee’s failure to provide
an adequate amount of breath shall be
regarded as a refusal to take a test.
The licensed physician shall provide a
written statement of the basis for his
or her conclusion to the employer.

§§ 40.71–40.77 [Reserved]

§ 40.79 Invalid tests.
(a) A breath alcohol test shall be in-

valid under the following cir-
cumstances:

(1) The next external calibration
check of an EBT produces a result that
differs by more than the tolerance stat-
ed in the QAP from the known value of
the test standard. In this event, every
test result of 0.02 or above obtained on
the device since the last valid external
calibration check shall be invalid;

(2) The BAT does not observe the
minimum 15-minute waiting period
prior to the confirmation test, as pro-
vided in § 40.65(b);

(3) The BAT does not perform an air
blank of the EBT before a confirmation
test, or an air blank does not result in
a reading of 0.00 prior to the adminis-
tration of the test, as provided in
§ 40.65;

(4) The BAT does not sign the form as
required by §§ 40.63 and 40.65;

(5) The BAT has failed to note on the
remarks section of the form that the
employee has failed or refused to sign
the form following the recording or
printing on or attachment to the form
of the test result;

(6) An EBT fails to print a confirma-
tion test result; or

(7) On a confirmation test and, where
applicable, on a screening test, the se-

quential test number or alcohol con-
centration displayed on the EBT is not
the same as the sequential test number
or alcohol concentration on the printed
result.

(b) [Reserved]

[59 FR 7357, Feb. 15, 1994, as amended at 59
FR 43002, Aug. 19, 1994]

§ 40.81 Availability and disclosure of
alcohol testing information about
individual employees.

(a) Employers shall maintain records
in a secure manner, so that disclosure
of information to unauthorized persons
does not occur.

(b) Except as required by law or ex-
pressly authorized or required in this
section, no employer shall release cov-
ered employee information that is con-
tained in the records required to be
maintained by this part or by DOT
agency alcohol misuse rules.

(c) An employee subject to testing is
entitled, upon written request, to ob-
tain copies of any records pertaining to
the employee’s use of alcohol, includ-
ing any records pertaining to his or her
alcohol tests. The employer shall
promptly provide the records requested
by the employee. Access to an employ-
ee’s records shall not be contingent
upon payment for records other than
those specifically requested.

(d) Each employer shall permit ac-
cess to all facilities utilized in comply-
ing with the requirements of this part
and DOT agency alcohol misuse rules
to the Secretary of Transportation,
any DOT agency with regulatory au-
thority over the employer, or a state
agency with regulatory authority over
the employer (as authorized by DOT
agency regulations).

(e) When requested by the Secretary
of Transportation, any DOT agency
with regulatory authority over the em-
ployer, or a state agency with regu-
latory authority over the employer (as
authorized by DOT agency regula-
tions), each employer shall make avail-
able copies of all results for employer
alcohol testing conducted under the re-
quirements of this part and any other
information pertaining to the employ-
er’s alcohol misuse prevention pro-
gram. The information shall include
name-specific alcohol test results,
records and reports.
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(f) When requested by the National
Transportation Safety Board as part of
an accident investigation, an employer
shall disclose information related to
the employer’s administration of any
post-accident alcohol tests adminis-
tered following the accident under in-
vestigation.

(g) An employer shall make records
available to a subsequent employer
upon receipt of a written request from
a covered employee. Disclosure by the
subsequent employer is permitted only
as expressly authorized by the terms of
the employee’s written request.

(h) An employer may disclose infor-
mation required to be maintained
under this part pertaining to a covered
employee to that employee or to the
decisionmaker in a lawsuit, grievance,
or other proceeding initiated by or on
behalf of the individual, and arising
from the results of an alcohol test ad-
ministered under the requirements of
this part, or from the employer’s deter-
mination that the employee engaged in
conduct prohibited by a DOT agency
alcohol misuse regulation (including,
but not limited to, a worker’s com-
pensation, unemployment compensa-
tion, or other proceeding relating to a
benefit sought by the employee).

(i) An employer shall release infor-
mation regarding a covered employee’s
records as directed by the specific,
written consent of the employee au-
thorizing release of the information to
an identified person. Release of such
information is permitted only in ac-
cordance with the terms of the employ-
ee’s consent.

§ 40.83 Maintenance and disclosure of
records concerning EBTs and BATs.

(a) Each employer or its agent shall
maintain the following records for two
years:

(1) Records of the inspection and
maintenance of each EBT used in em-
ployee testing;

(2) Documentation of the employer’s
compliance with the QAP for each EBT
it uses for alcohol testing under this
part;

(3) Records of the training and pro-
ficiency testing of each BAT used in
employee testing;

(4) The log books required by
§ 40.59(c).

(b) Each employer or its agent shall
maintain for five years records pertain-
ing to the calibration of each EBT used
in alcohol testing under this part, in-
cluding records of the results of exter-
nal calibration checks.

(c) Records required to be maintained
by this section shall be disclosed on the
same basis as provided in § 40.81.

Subpart D—Non-Evidential
Alcohol Screening Devices

SOURCE: 60 FR 19679, Apr. 20, 1995, unless
otherwise noted.

§ 40.91 Authorization for use of non-ev-
idential alcohol screening devices.

Non-evidential alcohol screening
tests, performed using screening de-
vices included by the National High-
way Traffic Safety Administration on
its conforming products list for non-ev-
idential screening devices, may be used
in lieu of EBTs to perform screening
tests required by operating administra-
tions’ alcohol testing regulations. Non-
evidential screening devices may not
be used for confirmation alcohol tests,
which must be conducted using EBTs
as provided in subpart C of this part.

§ 40.93 The screening test technician.

(a) Anyone meeting the requirements
of this part to be a BAT may act as a
screening test technician (STT), pro-
vided that the individual has dem-
onstrated proficiency in the operation
of the non-evidential screening device
he or she is using.

(b) Any other individual may act as
an STT if he or she successfully com-
pletes a course of instruction concern-
ing the procedures required by this
part for conducting alcohol screening
tests. Only the Department of Trans-
portation model course, or a course of
instruction determined by the Depart-
ment of Transportation’s Office of
Drug Enforcement and Program Com-
pliance to be equivalent to it, may be
used for this purpose.

(c) With respect to any non-eviden-
tial screening device involving
changes, contrasts, or other readings
that are indicated on the device in
terms of color, STTs shall, in order to
be regarded as proficient, be able to
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